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BEFORE THE ENVIRONMENTAL APPEALS BOARD OF THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF NOTICE OF APPEAL

Wasatch Propane

201 West 2700 South Docket No. EPCRA-08-2004-0004

South Salt Lake City, UT 84106 Proceeding under Bections 312 and
325 of the Emergency Planning and

Appellant Community Right to Know Act of

1986 (“EPCRA™), 42 U.8.C, §§ 11022
and 11043
Cause No. __

Pursuant to 40 C.F.R. §§ 22.27 and 22.30, Wasatch Propane, Inc. (“Wasatch™), through
counsel, hereby appeals to the Environmental Appeals Board of the United States Environmental
Protection Agency the Intlial Decision of the Region 8 Regional Hearing Cfficer dated
November 15, 2005. Specifically, Wasatch appeals the Hearing Officer’s decision that Wasatch

be *assessed a civil penalty, in the amount of Thirleen Thousand, seven-hundred and filly-onc
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dollars ($13,731.00) for violating section 312 of EPCRA, 42 U.S.C. § 110227 See Initial

Decision at p.13. A copy of the Initial Decision is attached as Exhibit A hereto.

DATED this 14™ day of December, 2005.

SNELL & WILMER, LLFP

Bradle¥’' R. Cahooh

Scott C. Rosevear
Attorneys for Wasatch Propane, Ine.
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CERTIFICATE OF SERVICE
[ hereby certify that, on the ﬂhday of December, 2005, T caused a true and correct copy
of the foregoing NOTICE OF APPEAL to be served via express courier service upen the
foilowing:

Clerk of the Board

Cnvironmental Appeals Board

United States Environmenial Protection Agency
1341 G. Street, NW Surte 600

Washington, DC 200035

Tina Arlemis

Region 8 Regional Hearing Clerk
11.8. EPA, Region 8

599 18th Street

Suite 300

Mail Code: 8RC

Denver, CO 80202-2466

Judge Alfred C. Smith

Presiding Officer

United States Environmental Protection Agency Region 8
999 18" Street

Suite 300

Mail Code: 8RC

Denver, CO 80202-2466

Dana Stotsky

Enforcement Attorney

999 18" Strect

Suite 300

Mail Code; 8ENF-L

Denver, CCO 80202-2466

Attorney for United Stades Environmenial Profection dgency Region 8
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UNITED STATES ENVIRONMENTAL PROTECTION %@&}’; S £t
’ . ™ I" i -.rs

REGION 8 .
lL-r.a-. i3 mf,];u' BUry
INTHEMATTERDF ) ff.l f'l :r f\ILr'?h
} Docket No. EPCRA-08-2004-0004
Wasatck Propane ) Proteeding under Sections 312 and 325
201 West.-2700 Sonth ) of the Emergency Planning and Copumunity
South Splt Lake City, )} Right-to-Know Act of 1986 (“EPCRA"),
Utab 84106 ) 42 U.5.C. §§ 11022 and 11045 '
Respondent, ) '
)

DEFAULT ORDER /INITIAL DECISION

On March 15, 20085, the United States Euvironmenta) Protection Agency, Region 8 {*1.8,
EPA""EPA", “Agency”, or "Comgplainant”) filed a muﬂnn pursuant to section 22.17{a} of the
C::msuhdated Rules of Practice, 40 C.F.R. §22.17%(a), to find Wasatch Propane (*Wasatch®, or
“the Respondent”} in defanit for failing to file a ttme1¥ answer to an Administrative Complaint
and Notice of Cpportunity for Hearing ("Complaint*)*, issued pursuant to section 11045 of the
Emergency Plapning and Comtmunity Right-to-Know Act of 1986 (“"EPCRA™), 42 US.C. &
11043, for an alleged violation of § 312 of EPCRA, 42 U.8.C. § 11022, a5 amended, and
regulations proemulgated pursuant thereto. For the alleged violation, the {‘Jumplmam i3
requesting the assessment of an administrative penalty, pursuant to section 11045(c) of RPCRA,
42 U.8.C. § 11045(c), tn the amount of Thirteen-thousand, geven-hundred, fifty-one doHars

($13,751.00).

This proceeding is governed by EPA’s Consoliduted Rules of Practice Governing the
Administrative Assessment of Civil Penalties, Issnance of Compliance or Corractive Acéion
Qrders, and the Revecation or Suspension of Permits, 40 C.F.R, Part 22, Fed, Reg./Vol. 64, N.
141/Tuly 23, 1999 (*Copselidated Rules of Practice,” "Consolidated Rules”, or "the Rules"),

" *Motion for Default"
2 wpotion for Default - Exhibit 1.

Initial Dasision
Page 1 — Docket No. EPCRA-08-2004.0004
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.  BACKGROUND

On September 14, 2004, Complainant filed a Compleint and Notice of Opportunity for
Hearing with the Regional Hearing Clerk citing Wasateh Propane for violating section 312 of
EPCRA, 42 U.B.C. § 11022, This statute requires regulated parties that store hazardous
chemicals, in excess of established threshold amounts, to file and submit annual inventory (Tier

+ I) reports to desighated state and local offices. The Complaint alieges that the Respandent failed

to filc the raquired repert for the 2003 ¢alendar yeer.

On March 15, 2005, the EPA filed a motion pursuant to section 22,17(z) of the
Consolidated Rules of Practice, 40 C.F.R, § 22.17(a¥, to find Wasatch Propmle. it default for
failing to file a timely answer to the Complaint.

On June 16, 2005, the Presiding Officer issued ap Order to Show Cause why the matter
should not be dismissed for frilure to state a prima facia cass against the Respendent. On July
14, 2005, the Complainant filed its response o the Show Caunse Order.  Afier considering the
Complainant's response and the enfire Admunistrative Record, for the reasons set forth below, the
Respondent is found in default for failing to file a timely answer to the Complaint, and assessed a
civil penalty in the amount of Thirteen Thousand, seven-hundred, fifty-one dollars

(§13,751.00).
.  STATUTORY/REGULATORY FRAMEWORK

1. Statutory Framework

Section 312(a) of EPCRA, 42 U.S.C. § 11022(a)(1), requires the owner or opsrator of any
facility which is required to prepare or have available a materia] safety data sheot (“MSDS"} for
a hazardous chemical, under the Occupational Safety and Health Act ("OSHA®) of 1970, 29

" U.B.C. §651 et seq., and rcgulatimls promulgated under that Act, to prepare and submit an
emergency and bazardous chemical inventory form (‘inventory form”) to each of the fallowing;
(A) the appropriate local emergency planning comnittes (*LEPC"); (B) the State emergenay
response commission ("SERC"); and (C) the fire department with jurisdiction over the facility,

on an annual hasm

¥ vMotion for Defanlt”

4 See Section 321 of EPCRA, 42 US.C. § 11021 regarding whe is reqnired to prepare
and file a material safety data sheet ("M3IDSM.

Initial Degision
Page 2 — Docket No. EPCRA-08-2004-0004
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The inventory form containing Tier Il information is required to be filed with the
appropriate state and Iocal offices for each calendar year, by March 1, of the succeeding year.
See section 312 of EPCRA, 42 U.S.C. § 11022 (d)(2).

Section 325¢¢){1) of EPCRA, 42 U.8.C. § 11045(e)(1), provides that: . . , [alny person
who violetes any requirement of seetion 11022 or 11023 , ., shall be liable to th& United States
for a civil penalty in an amount not to exceed $25,000 for each such violation,*”

Section 325{c){4) of EFCRA, 42 U.S.C. § 11045(c)(4), provides that "[t]he Administrator
may a5sess any civil penalty for which a person is Hable under this subsection by adrinisteative

arder

Section 325(M(IMC) of BRCRA, 42 US.C. § llﬂdstb}{l}(C), provides ﬂiat "In
determining the emount of any penalty assessed pursuant to this subsection, the Administrator
shall take into account the nature, circumstences, extent and gravity of the violation or viclations
and with respect to the violator, ability to pay, ey prior history of sech violations, the degres of
culpability, economic benefit or savings (if any} resulting from the viclation, and such other

matters as justice may requirs.”
2, Regilato mework/Con

Seation 22.17(a) of the Consolidated Rutes®, authorizes a finding of default upon fmlure
of the Respoudent to timely answer a Complaint. Sectmn 22.15(a) of the Consalidated Rules’,
reqitires that an answet to the Complaint be filed with the Regional Hearing Clerk within thn-t}r ’
(30) days afier service, The Ruies frther provide that defavlt by Respondent constitutes, for
purposes of the pending proceeding, an admission of all facts allege& in the Cornplaint and a
waiver of Respondent’s right to & hearing on such factual allegations®, Section 22, IT({:} of the

5 As a result of the Debt Collection Improvement Act of 1996 (DCLA), and the
subsequent Civil Mopetary Penalty Inflation Adjustment Rule, 61 Fed. Reg, 69,360 (December
31, 1996), violations of § 325 of EPCRA which vccur betiween J armary 30, 1997 and March 15,
2004, will be subject to a statutory maximum eivil penalty of $27,500.00 for each violation.

¢ 40 C.F.R. §22.17(a),

7 40 CFR. §22.15¢(2).
4 Section 22.17(a) of the Consolidated Rules, 40 C.F.R. § 22.17(2)

| Initial Decision
Page 3 — Docket No. EPCRA-(8-2004-0004
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Consolidated Rules’, provides that when the Presiding Officer finds that default has ocsiirred, a
default order shall be issued against the defaulting party, uniess the record shows geod cause why
a default erder should not be issued. Section 22.17{(c) of the Consolidated Rules, also provides
that the relief proposed in the Complaint, or the motion for default, shall be ordered unless the
record clearly demmonstrates that the requested relief is inconsistent with the record of these
proceedings, or the Act. This order shall constitute an Initial Decigion in this matter, under
section 22.27 of the Consolidated Rules of Prastice'”. :

. D NATION OF LIABILITY
A gﬁmn'Fagje gg'ag

: For a default order to be entered against the Respondent, the Presiding Cfficer must
conclude that Complainant has established a prima facie cass of Hability against the Respondent,
To establish a prime facie case of lability, Complainant must pressint evidence sufficisnt to
establish a given fact . . . which if not rebutted or contradicted, will remain sufficient . . . to
sustain judgment in favor of the issue which it supports, but which may be contradicted by other

evidence.” Black’s Law Dictionary 1190 (6% ed. 1990),

As stated above, scction 312 of EPCRA, 42 1.5,C. § 11022, requires the owner or -
aperator of aty facility which stores hazardous chemicals, in excess of established thrashold
amounts, to file a Tier I inventory report with each of the following: (A} the appropriate local
emetgency planning committes (“LEPC"); (B) the State emetpency response commission
("SERC™); and (C) the fire department with jurisdiction over the facility, on an annual basis,

The inventory form containing Tier I information shall be submitted on or before March
1, 1988, and annually thereafter on Maroh 1, of each succeeding year, and shall contain data with
respect to the preceding calendar year,  See section 312 of EPCRA!,

Wasatch Fropae is located a 201 West 2700 South, South Salt Lake City, Utah.
Respondent is a "person” as that tern is defined by section 329(7) of EPCRA, 42U.S.C. §
11049(7). Respondent is an owner o operator of a 'facility” as that tern is defined in section
320{4) of EPCRA, 42 U.8.C. § 11049(4), Respondent is 2 wholesaler of propane and allegedly

¥ 40 CF.R. §22.17(0).
0 45 C0FR §2227.
1 4210.8.C 511022 @d)(2).

. Initial Degigion
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annually stores in excess of 10,000 pounds Sfpropane at its Facility.

Propans is 4 hazardous chemica), as defined by 29 CF.R. § 1910.1200(c), for which a
aterial safety data sheet (“MSDS") is required pursuant to section 321 of EPCRA, 42 U.S.C_§

11021,

Pursuant to section 312(b) of EPCRAY, the Adrindstrator established a reportable
threshold, for the amount of propane stored at a facility during any ealendsr year, to be in excess

of 10,000 potnds.

During cajendar year 2003, Complainant alleges that the Respondent stored more than o
16,000 pounds of propane at its facility located at 201 West 2700 South, South Salt Lake City,
Utah. The Complainant based its allegation on the following:

On June 9, 1998, LEPC Representative, Mike Montmerency, inspected Wasatch Propane,
During that inspection, Mr. Montmorency observed a 30,000 gallon liquid propane tank. On
April 25, 2002, OSHA inspected the Wasatch Propane facility. The OSHA inspection revesled
the maximum intended inventory of propane at the facility was a minimum of 96,000 pcunds.
Propane weighs approximately 4 pounds per gallon. A propane tartk will usually be filled fo no
more that 80% capacity, The amount of propane in the 30,000 gallon tank would be.
approximately 96,000 pounds. This smount far exceeds the repertable amouat of propans -

10,000 pounds,

Further, Respondent cartified in its Tier I reponts to LEPC that it had on hand at it
facility in the calendar years 1998, 1999, 2000, 2001, 2002 and 2004, quantities of propane
excesding the 10,000 pourd threshold amount which required it to file a Tier I Inventory Report,
In determining that the Respondent stored more than 10,000 pounds of propane during the
calendar year 2003, the Complainant relied on information which the Respondent provided to the
1EPC and OSHA. This is an admission by a party opponent and is eredible evidence to prove

the fact admitted. .

12 42 U.s.C. §11022.

Initial Decizion
Page 5 — Docket No. EPCRA-08-2004-0004
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Based on the above, [ ﬁnd that the evidence supports the Complainent’s aliegation'? thar
in the calendar year 2003 Responﬂent stored more that 10,000 pounds of propane (the threshold
amouns) gt its South Salt Lake facility and thersfore was required to submit a Tier Il inventory

report to the appropriate Agancies.

Ag Wasatch stored more than the thraé.hold amount of propane at its South Salt Lake
facility during calendar year 2003, it was required to ﬁle a Tier I Invemtory Raport with-the
LEPC and SERC, by March 1, 2004, -

In Deqember of 2003, the LEPC mailed 2 reporting snd information packet to Wasatch

Propane 1o assist the facility in meeting its obligations for the March 1, 2004 reporting deadline.
Wasatch failed to fis its report by the March 1, 2004, deadiine. The LEPC mailed another

. teporting package to the facility on April 1, 2004. On May 17, 2004, the facility received notice
from the LEPC that an enforcement action wcm]d be initated if & Tier U Inventory Form wes not
received within 10 days of receipt of their letier. In May 2004, Mr. Montmoreticy faxed another
Tier I reporiing form to Wasatch. Even after providing Wasatch with this repotting form, the
LEPC did not receive a response from the facility.

On Tune 21, 2004, the Sait Lake County LEPC issued a Notice of Violation (NOV) and
order of Compliance to Wasatch Propane for failure to provide inventory information to the
LEPC by March 1, 2004,

As of Scptember 1, 2004, Wasatch Propaus had not responided to the NOV issued by the
LEPC. The subject cotoplaint alleges that Respondent fziled to file the required report, under -
section 312 of EPCRA, 42 U.5.C. § 11022, The LBPC referred the matier to BFA, for action,

Based on the record of these proceedings and the facts herein admitted, T find that the
Complainant has established a primta facie case of liability against the Respondent for violating
the section 312 of EPCRA, 42 U.S.C. § 11022, and regulations promulgated pursuant thereto, by
not filing a Tier If Tnventory Report listing the propane it stored at its South. Salt Lake facility,
above the threshold amount, for the calendar year 2003, by March 1, 2004, with the appropriate

1* The aliegation gives rise to & presumption. A presumption is 2 legal inference or
asswmption that a fact exists based on the known or proven existence of some other facts or
' group of facts. A presumption ghifts the burden of production or persussion to the opposing
party, who can then attempt to overttirn the presumption. “Black’s Law Dictionary”, Seventh
Bdition, 1999. (By failing to answer the Complaint Respondent waived its right to challenge this
presumption. See section 22.17(a) of the Consolidated Rules, 40 C.F.R. § 22.17(a)}.

Initial Decision
Page & — Doclket No. ERCRA-08-2004-0004
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State of Utah and local, Salt Lake County, offices.

B. Default by Respondent

As stated above, under section 22.15(a) of the Consolidated Rules', the Respondent is
requircd to file an answer to the Complaint, within 311} days after service of the Complaint,
Further, section 22.17(2) of the Consolidated Rules'*, provides that after motion, 3 party may be
found to be in default for failure to file a timely answer to the Complaint.

In the instant case, the Complaint was filed with the Regional Hearing Clerkon
September 14, 2004, The Complaint was served on the Respondent on September 17, 2004'°,
Respondent's Answer to the Complaint was due to he filed with the Regional Hearing Cletk
within 30 days after service of the Complaint - by October 18, 2004, 7 To date, nearly one-year

- later, the Respondent has yet to file an answer to the Comp]amt.

On March 13, 2003, the Complainant filed 2 Motion for Defanlt Order with the Regional
Hearing Clerk. As of the date of that Motion, the Respondent had still not filed an answer to the
Complaint, Pursuant to section 22.17(a) of the Consolidated Rules, 40 C.F.R. § 22.17(a}, and
bazed on the entire record of these proceedings, I find the Respondent, Wasateh Propane. in
default, for failing to file a timely answer to the Complaint. [ hateby grant the Complainant's
March 15, 20035, Motiot: for Defanlt.

iv ASSESSMENT OF ADMINISTRATIVE PENALTY

Under the section 22.27(b) of the Cousolidated Rules of Practice', v, . . the Presiding
Officer shail determine the amount of the recommended aivil pe,na.lt}r based on the evidence in
the record and in accordance with any penalty criteria set forth in the Act. The Presiding Officer

" 40 C.F.R. §22.15(a).
¥ 40 CER. §22.17).
¥ Motion for Default, Exhibit # 2.

17 Sinee the 30" day of the 30-day period within which Respondent's answer was due
fell on Ogtober 17, 2004, a Sunday, the initial deadline for filing an answer was extended untl
fhe next business day.’ 40 CF.R. § 22.7(a)

¥ 40 C.FR.§22.27(D).

Initial Decision
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shall consider any civil penalty guidelines issued under the Act, If the Respondent has defauited,
the Presidiog Officer shall not assess a penalty greater than that proposed by Complainent in the
Complaint . . ., or motion for default, whichaver is less.”

The Courts have made it clear that, notwithstanding a Respondent's default, the Presiding
Officer must consider the statutory criteria and other factots in determining an appropriate
penalty, Katzson Brothers fne, v. U.8, EPA 839 F.2d 1396 (10" Cir. 1988). Morgover, the
Environmental Appeals Board has held that the Board is under no obligation to blindly assess the
penalty proposed izt the Coroplaint. Rybong, Inc. RCRA (3008) Appeal No, 95-3, 6 EAD. 614
(EAB, November 8, 1996).

ISCUSSION

Tn determining the appropriate civil penaity to be assessed in this matter, Complainant
religd on the Agency's ‘Enforcement Response Policy for sactions 304, 311 and 312 of the
Entergency Planning and Community Righe-To-Know Act ("EPCRA %), and sectipn 103 of the
Comprehensive Environmental Response, Comipensation and Liability Act { CERCEA "
{Enforcentent Response Policy |, or “Penalty Policy 9, Septenber 30 1999 "® The Penalty
Policy used by the Camgulainant incorporates all of the statutory factors set forth in section
325(b)(1)(C) of EPCRA®, The statute provides that: ¥, . . [I]n determining the amount of any
penalty assessed pursuant to this subsection, the Administrator shall take ittto account the nature,
circumstances, extent and gravity of the violation or viplations and, with respect to the violator,
ability to pay, amy ptior history of such vielations, the degree of culpability, economic benefit or
savings (if any) resulting from the viotation, and such other matters as fustice may require.”

Following the protocol established in the Penalty Palicy, the Complainant fitst caleulated
a base penalty using the statuiory factors pertaining to the sericusness of the violation: the nature,
circumstences, extent, and gravity of the violation, The base penalty amount was then adjusted
by considering the Respondent’s ability to pay, prior kistory of violations, the dégroe of
eulpability, economic benefit or savings, and othet matters as justice tay require, to atrive at a

final penalty figure.

19 Motion, for Default, Exhibit # 4.
20 42 US.LCL§ 1104500)(1)(C).

Initial Degision
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Base Penalty Amouyt

The enforcement action against Wasatch Propane is based on ity failure to sulwnit sn
Inventery form to SERC, LEPC, or the Fire Departoent within 30 calendar days of the reporting
deadline, for propane baing stored onsite, as raquired by section 312 of EPCRA, 42 11.8.C. §
11022, In detenmining the base penaily amount, Complainant used the base Peralty Matrix
found on page 21 of the Penalty Policy*’. Following the Metrix, the nature of the violation was

"used to determine which specific penaity guidelines should ba used to determine the appropriate
matrix levels of extent and gravity of the violation. Using the matrix, Complainant determined
thdt the nature of Respondent's violation fell vader the emergeney preparedness/right-to-know
parameter. As the Respondent stiould have filed a Tier I form, the violation censtituted a single

count.

The factors: extent and gravity were used to detanmine which call of the matrix applies to
the violadon: Using the extent guidelines, Complainant determined that failure to file inventery
forms'with the SERC, LEPC, or fire department within 30 calendar days ¢f the reportisig
deadline constituted a Level 1 violation, Under the gravity guidelines, if the amount of any
hazardous chemical not included in the inventory repott is greater than five times the reporting

threghold, Level B applies.

To set the specific penalty within the range, the Complainant considered the
circumstances of the violation, Fallure te report the presence of these chemicals hinders the
. LEPC’s ability to plan for chernical etitergencies; however,; the facility had provided inventory
information to the local authorities in previous years 5o there was a degree of familiarity with the
pature of the operation and {he chemicels stored on Jocation. For this reason, the Complainant
selected the low point of the B range as the appropriate base penalty amowmnt for the violation.

Applying the above factors, the Complainant armived at a base penalty amount of
Thirteen-thousand, Seven hundred, and Fifty-one dollars ($13,751.00).

Adjustment Factors

After the base penalty was determined, Complainant considered what adjustments, if any,
wete appropriate. In making any adjustment the Complainant considered the following statitory
adjustnent factors: ability to pay/continue in business, prior kistory of violations - upward '
adjvstment only, degree of culpability, economic benefit or savings, and other matters eg justice

N Bxhibit # 4.

Lritial Drecision
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may require. The Agency alse considers: size of business, attitude, Supplemental Envitonmental
Projects {SEPs), and voluntary dizclosure, in defarmining-an wﬁm penalty.

Culpability. A review of the record revealed that Respondent, throngh its officer, Brett

‘Steele, did call the attomey for the Complainant on September 17, 2004, to discuss the “letter"®
it received from EPA. Mr. Steele said he was frustrated by numerous attempts 1o download the

- model Tier II form from the LEPC’s computer, Hs said that he had called the LEPC to requast
they fax him & blank model of the Tier I form, and that they had refused to d6 so. The Attorney
for the BP A suggested that Mr, Steele write down his statement and submit it a5 an angwer to the
Complaint. Further Complainant stated that once an answer was received, EPA would offer to
negotiate the case, and that EPA would contact him with some options regarding negotiations,
once fhe answer was received?®, ,

Further, the Complainant atgues that "the record establishes that the Respondent has
continued to violate the Act after being informed by LEPC on September 1, 2004, and by EPA
on Septeraber 17, 2004." T find that this is not the case. The record ciearly shows that the
Respondent did not continue to viplate the Act, as the Complainant arguns. The violation of the
Aet is for failing to file 2 Tiet I report, not failling to answer the Complaint. I find that the
Respondent’s only a-:t of non-compliatice with the Act is failing to file a Tier I repoxt for the

Calendar year 2003%

By failmg to file an angwer to the Complaint, the Respondent dig 1ot continue to violate
Fhe Act, but is subject to Default pursuant to the Consolidated R.ulus of Practice, See 40 CFR, §

22.17, as determined herein, above,

The Complainant also argues that Rezpondent's unresponsiveness to the April 2003 Order
has demonstrated a pattern (emphasis ours) of refusing to coramunicate with regulatory
agencies, The record shows that this is not the case. It is a legally significant fact that the
Respondent filed the appropriate reporis for1998, 199%, 2000, 2001, 2002 apd 2004. This clearly
demonstrates a record of the Respondent’s compliance with the Act. After considering the size
of the business and the Complaint’s adoption of the low end of the penalty matrix, no downward
fidjustment to the base penaity amount was desmed approprate.

Size of Business. Information available to the agency indicated that the company has 14
employees, with annual sales in exeess of $46,000,000. This facility does not qualify for the
15% reduction from the base penalty for size of business, as aliowed by the Penalty Policy{fower

~ than 100 employses, sales below $20,000,000).

22 This letter is assumed to be the cover letter accompanying the Complaint, which the
Respondent failed to answer.

3 Sag Motion for Defauit, p.3, 8 1,
Initial Decision
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11/1B/2685 B3:4E 8814854712 WASATCH FROPANE FAGE 12

Economic Benefit. No economic benefit amount was added to the gravity based penalty,
Economic benefit was calenlated, but it fell below the de minimis ambount of $5,000. The
Complainant did not consider the other adjustment factors relevant to this csse,

By failing to answer the Complaint, the Respondent failed to present any infortmation as
to auy mitigating circumstances, such as its inability to pay the proposed penalty, Under the
“Pramewqrk™?, the birden to demeonstrate inability to pay, as with the burden of any mitigating

The Consolidated Rules provide that: *. ., [t]he relicf proposed in the Complaint or
maotion for default shall be ordered unless the r&qumtcd relief is clearly inconsistent with the
record of the proceeding, or the Act™, On the basis of the statutory factors, the EPCRA Penaity
Policy and the entire Administrative Rward, the Respondent, Wasatch Propane, is assessed a
civil penalty in the amount of Thirteen Thousand, Seven hondred and Fifty-one doflars
($13,751.00), for its violation of section 312 of EPCRA, 42 U.5.C, § 11022, as amended, and
regulations promulgatad pursuant thereto.

V.  FINDINGS OF FACT/CONCLUSIONS OF LAW

I. . Section 312 of EPCRA, 42 U.S.C. § 11022, requires the owner or operator of 2 facility
that stores hazardous chemicels, sbove the threshold amount, duting a calenday vear, to
prepare an annual repott (Tier I Inventory Report) and submmit it 4o the appropriate state
and local offices, by March 1, of the succeeding year.

2. Respopdent is an owner or operator of Wasatch Propane, a “facility” as that terin is
defined in section 329(4) of EPCRA, 42 U.5.C. § 11049(4).

3 Wasatch Propane is located at 201 West 2700 South, South Sait Lake City, Utah,

4, Respondent is a “person’, as that terr is defined by section 329(7) of EPCRA, 42 U.S.C.
§ 11049(7).

5. Respondent is a wholesaler of propane and allegedly stores in excess of 10,000 pounds of
propatie &t 201 West 2700 South, South Sglt Lake City, Utah.

¥ See GM-21, “EPA General Buforcement Policy”; and GM-22, “A Framework for
Statute - Speeific Approaches to Penalty Assesaments” (February 16, 1984).

% Section 22,17(c) of the Consolidated Rutes, 40 C.ER. § 22.17(c).

. Initial Decision
Page 11 — Docket No. EPCRA-08§-2004-0004




11/18/2065 ©9:46 8614854712 WASATCH PROFANE PAGE 173

10,
11
12,

13.

"Propane is a lszardous chemical (CAS number 74-98-6), as defined by 29 CFR. §

1910.1200(2).

An jngpection of the facility, by a LEPC representative on June 9, 1998, rovealed that a
30,000 gallon lignid propane tank was located on the premises of the facility. Further, sn
April 25, 2002, ingpection of the facility by an OSHA inspector confirmed the existence
of the same 30,000 gallon taok. A propane tank will usually be filled to no more than
$0% capacity. Propate weighs approximately 4 pounds per gallon. The amount of
propape in 2 36,000 gallon tank would be approximately 96,000 pounds. This far
exceeds the 10,000 pound threshold amonnt for this hazardeus chemical.

Further, Respondent certified, in its Tier I reports to LEPC, it had on hand at its facility
propane in excess of the threshold mmount for the calendar years 1998, 1999, 2000, 2001,

2002 and 2004,

Given the facts set forth in paragraphs 7 and 8 above, there is a rebuttable presumption
that the Respondent had or: hand at it$ facility propane in excess of the threshold amount -
10,000 pounde, in the 2003 calendar year, Therefore, Wasatch was required to fils a Tier
I report with the LEPC and SERC, by March 1, 2004.

I find the Regpondent, Wasatch Propane violated section 312 of EPCRA, 42 U.8.C. §
11022, by failing to file and submit to the LEPC and SER( its annual inventory (Tier I)
report for propane {a hazardous chemical) held at its facility, in excess of the thteshoid:
amount (10,000 pounds), for the 2003 calendar year, by the March 1, 2004 doadline.

On June 24, 2004, the Salt Lake County Local Emergency Planting Comrmittes (“LEPC*)
issued a Notice of Viclation and Order of Compliance to Wasatch Propane for fajlure to
provide inventory information to the LEPC, by March 1, 2004, and subssquently referred
the matter to EPA for action.

On September 14, 2004, the Complainant flied 8 Complaint with the Regional Hearing
Clerk, pursuant to section 325 of EPCRA, 42 U.S,C. § 110435, citing Wasatch Propane for
violating section 312 of EPCRA, 42 17.5.C. § 11022, The Complainant requested a efvil
penalty, in the amount of $13,751,00, for said viclation.

Pursuant to section 22.15(a) of the Consolidated Rules, 40 C.F.R. § 22, 15(a), the
Respondent wag required to file an answer to the September 14, 2004, Complaint with the
Ragiona) Hearing Clerk, within 20 days of service - by October 18, 2004,

Initia} Degigion
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4. aniﬂistan-ding, the Respondent failed to meet the October 18, 2004, deadline, and the
record indicates that, as of the date of this decision, the Respendent has yet to file an
answer to the Complaint. ,

15. nMarch 15, 2005, the Complainant {ited a motien pursnant to section 22.17{a) of the
Conzofidated Rules, 40 C.F.R. § 22.17(2), to find the Respondent in defanlt for failing to
file an answer to the September 14, 2004, Compiaint,

16.  Pugsnant to section 22.17(c) of the Consalidated Rules, 40 CF.R. § 22.17(¢), 1 find the
Respondent in default for failing to file a timely answer to the Complaint.

17.  Pursuant to section 22.17(a) of the Consohdated Rules, 40 C.F.R § 22.17(a), “[d]efault by
Respondent constitutes, for the purposes of the pending proceeding only, an admission of
_ ali facts alleged in the Complaint and a waiver of Respondent’s right to contest such
factual allegations®, I find that the Respondent is deerned to have admitted all of the
factual atlegations in the Cotnplaint

18.  Pursuant to section 325(c)(2) of EPCRA, 42 U.5.C. § 11045(c)(2), the Coruplainant
requested that & civil penalty in the amount of $13,751.00 be assessed against the
Raspondent for its violation of section 312 of EPCR.A 420.8.C. § 1]{}22 and -
regulations promulgeted pursuant therﬁ:‘m

19, Pursuant to section 22,17(c) of the Consolidated Rules, 40 C.F R §22.17(c), ... “ths
relief proposed in the Complaint . . . shall be ordered unless the requested rehef 15 clearly
inconsigtent with the record of the proceeding or the Act.”

20.  Considering the statutory factors set forth in section 325(b)(1C) of EPCRA, 42 1.8.C. §
11045(b)}1)(C), the Agency “Penalty Policy” and the entire Administrative Record, the
Respondent, Wasateh Propane, is assessed a civil penalty, in the amount of Thirteen
Thousand, seven-bundred and fifiy-one doliars ($13,751.00) for violating section 312

" of EPCRA, 42U.5.C, § 11022,

DEFAULT ORDER

In aceordunce with section 22.17 of the Consolidated Rules, 4¢ C.F.R. § 22.17, an« hased
on the entire admimistrative recond, [ hereby grant the Complainant’s Motion for Default Order
and assess an administmmtive penalty, in the amount of Thirtean Thousand, Seven-Hundred
and fifty-ohe doltars ($13,751.00) against the Respondent, Wasatch Propane, for its violations

Tmitial Decision
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‘of section 312 of EPCRA, 42 U.8.C. § 11022, and regulations promulgated pursuant thereto.

No later thap 30 days after the date that this Default Order becotmes final, Respondents
shall submit 2 caghier's check or certified check, payabls to the order of "Trsasurer, United States
of America,” in the amount of Thirteen Thousand, Seven-Handred and fifty-one dollars
{513,751.90) to the following address:

Melion Bank

EPA Region §

Lockbox 360859

Pittsburgh, Pennsylvania 15251-6859

Respondent shall note oft the check the title and docket number of this Administrative action.

Respondent shall serve & photocopy of the.check on the Regional- Hearmg Clerk at the
following address:

Regional Hearing Clerk
EPA Region &

999 18% Street, Suite #300
Denver, Colorado 80202

Each party shall bear its own costs in bringing or defending this action,

Should the Wasatch Propane fuil to pay the penslty specified above in full by its due date,
the entive unpaid balance of the penalty and accrued interest shall become iimtnediately due and
owing, Pursuant to the Debt Collection Act, 31 U.8.C, § 3717, EPA is entitled to assess interest
and penaltiss on debts owed to the United States and a charge to covar the cost of processing and
handling 2 delinquent ¢laim. Intsrest will thersfore begin to aceme on the ¢ivil penalty, ifit is
not paid as directed. Interest will be assessed at the rate of the United States Treamumry tax and
loan rate, in accordance with 40 CF.R. § 102.13(e).

Also, in accordance with section 325(f) of BPCRA, 42 U.S.C. § 11045(f), if Respondent
fails to pay any portion of the assessment of a civil penzity, after this Order becomes final, the
Administrator may request the Attorney General of the United States to institute a civil action in
an appropriate district eourt of the United States to collect the penalt_v, gnd sueh court shall have
jurisdiction and authority to decide such action. In bearing such action, the court shall have
authority to review the viclation and assessmient of civil penslty, on the record,

Tnitial Decision
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This Default Qrder constitutes an Ihitial Decision, in aceordance with section 22. 27(a) of
the Consolidated Rules, 40 C.F.R. § 22.27(a). This Iitial Decision shall become & Final Qrder
45 days after its service upon a Party, and withovt fiirther proceedings unless: (1) A party moves
to reopen the hearing; (2) A party appeals the initial decision to the Environmental Appeals
Board; (3) A party moves to sei aside a default order that constitutes an initial decision; or (4)
The Bnvironmemntal Appeals Board elects to review tha initial decision an its own initiative,

Within 30 days after the Initial Decision s served, any party mey appeal any adverse
order or ruling of the Presiding Officer by filing an original and otte copy of a nr:-tma of appenl
und an aceomp a.n}fm g appeliate brief with the Bvvironmental Appeals Board.?’

Where a Respondent fails to appaal an Initial Decision ta the Environmental Appeals
Board pursnant to § 22.20 of the Consolidated Rules, and that initial decision becomes a Final
Order purguant to § 22.27(c) of the Consolidated Rules, RESFONDENT WAIVES ITS
RIGHTS TO JUDICIAL REVIEW. :

SO ORDERED This 15™ Day of Nuvemher, 2005. g / a(:/ (QQ t‘?Z'&

Alfred C. Smith
Presidlug Officer

¥ Gee §22.30 of the Congolidated Rujes.

Initial Decision
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CERTIFICATE OF SERVICE

The nndersigned cextifics that the onginal of the attached DEFAULT QRDER/INITIAL
DECISION in the matter of WASATCH PROPANE, DOCKET NO.: EPCRA-O8-2005-0004
was filed with the Regional Hearitig Clerk on November: 13, 2003.

Further, the undersigned certifies that a true and correct copy of the document was -
delivered to Dana Stotsky, Enforcement Attomey,-U. 8. EPA - Region 8, 999 15" Street, Suite
300, Devver, CO 80202-2466. Tme and correct copies of the aforementioned document was

placed in the United States medl gertified/retutn receipt requesied on November 13, 2003, to:
Ms. Becky B. Taylor |
Registered Agent
Wasatch Propane
201 W, 2700 5. :
South Salt Lake, UT 84115-3016
November 15, 2005
Tina Artemis
Regional Hearing Clerk

. @Pmmd on Recyoiad Paper



